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Any person aggneVed by t
following way :

National Bench or Regional :

where one of the issues mvolved rela’ces o’ place 0 upply as |

(i)

entloned in para- (A)(l)a 0

(i)

Appeal to the Appellate Tf uhal shall‘be'flle
shall be accoripanied wif,
involved or the differenie in Tax or Ihput
determlned in the order ﬂppealed agamst su Je

a fee of Rs.-One Thousand for ever

S prés

IAp ut Tax Credit-
ee or penalty:
Five _housand :

(8)

Appeal under Section 112(1) of C
documents either electronlcally or
APL-05, on coimition portal as
by a copy of the order appeal

(i)

i

_prowded that the appea! ot
of Order or date on whish the P
Tribunhal enters ofﬁce, whlc

©

For elaborate detailed and latest proyis
appellant may refer to tr 6 websute WA




respondent) The detalls are as undev )

St

| 'No.

[ Appeal File Number |

?
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12412020 '

“WSO6/REF-175/IPL/MK/
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| 2512020
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126/2020
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| 72020 '
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122021

2. Briefly stated: thé;faéts-df’_théleé‘se: is th
Drive in road, Opp. Nirav Park; Navrangpura, . A
‘thé respondent’) is ,regisjtegéd.;underﬂ GSTN

~claim on account. of IT(‘“' ‘a"c‘cii'rnnla’téd duet

' the g'ood's' after éiclﬁdiﬁ"g’ fhe

respondent clalmed refu '




3. The impugned orders W
- sdnictioned is nof propei-4nid
il the Table ubiove; thié sulsject

U rate of tax on output,sup;ﬂi'é_'sf} Apart ',

 input tai credit hias beeri provided for.

‘iii) The adjudicating withor

the value of supply shall mcl ]

GAPPL/ADC/GSTD/M 55, 56, 37)3

F No GAPPL/ADC/GSTD/Z/Z'

metit and it twas




T
I

7 pnce is lower compared to purchas':'i ricé and: such reduction iii sale price is the main

- éause of accumulation of lTC

vii) In view of above facts and eircur
‘ ,sanctlonmg refund under b ‘

»by cons1dermg that the I =sponde i

above facts. at‘the tlme of .:san_ i1

vm) Therefore on the ba51s of Rev

:
i




F. N6: GAPPL/ADC/GSTD/24 25 26 27‘

TTest foti*»IDS‘f‘féﬁlﬁa F T

[ |Testof inputs definiton | Ir

3 [Test of outwa
deﬁm’uon :

37 | Test bf@ligiﬁle**éfedit -

e Whéth"é"r tax raté oii Hputs
- | highet than tax .rate o1
supplies

5 | Whetherthere .-IS
T

6 | Test of formula prescrlbed [he
: under Law - '

: 11) The respondenth"‘f d"‘W :
: (subsumed with Clrcular h 0;125/4

about iefund related 1ssues- as under e

4a) Refund of unutzlzzed 11 C m cas
the CGST Act is avazlable’ 5 _ V
IT C for the payment of oumuf tax lzab

if ii_z‘izéi*fed :

, erethereare

: ;tates of fax, -in the formul provzded

. .covers the ITC avazled o zll inpiits in the relevant per zod AFre




o s s sl : F. No. GAPPL/ADC/GSTD/24, 25, 26, 27/2020 &
Shao : : - L e F. No: GAPPL/ADC/GSTD/2/2021

ha.
4b) The ‘calculation of réfunid of 'db‘ciiiﬁﬂlated’IT C.on- d'c’céilﬁ't' Of’ihiféi"ted tax; Straietiire; in;
cdses Where several znpurs are used in’ Supplying:ihe f nal ipioduct/oulput ‘can:be. clearly;

_understood with help of the followzng example

: 111) The b, i

want to add to their wnttcn submlssmn dated: 10:3:2021: They were. given. 3 workmg days to :

sub_mlt it.

:/'




+upding g i o FNo: GABPL/ADC/GSTD/24, 25, 26, 27/2020
= e : F. No. GAPPL/ADC/G5TD/2/2021 [/~ s

- bé invalid and void. In the sald case, the assessée‘::was -,a;,eorﬁpaﬁ d‘éahng'wdh 1T sy‘ste’rrl;'_' s

fmtegrator and isa serv1ce pr "'v1der prlma‘""l" sigaged in sales “nd serv1ce of mforma’uon and

Section 54(3)(11) provrdes that a 1efund
event, rate of tax on 1nput supphes is
. paragraph Jie of Crrcular \Io 135/05 A
different tax. rate may be attracted at diffs e
' unutllrzed tax credrt erl not be avallabl fi
output supphes a1e same: The ’honorable
between provrs1ons of a_ atuto :
authority, provrsrons of st
notification of a 01rcular of an adminisf ative auil
, beneﬁt of refund of duty and p10v1srons of p
dated 31 -3-2020 would no’f be susta jlable 111 law

idated31-3:2020 does not
i apply to the grven casé of Appellant aind’ secondly, thie: sarhie is held to be: unsustamable i law. z
Based on the siofis; fhie’ Respordent ‘prayed ¢

‘111) Fitstly, paragraph 3:2°6F Ciréular No

grant felief by - passrng Such

- further or other orders as may deem fit il the Facts aid: crrcumstances of this-case;

7. I have carefully gone through the facts of the case; appeal memorandum submrsslons :

made by thie respondent ald ev dences vallable ofi « The 1ssue 10 be _ ecided in thev-

case is whether in the facts and cn(;umstances of the case; the order passed by tlie adj udlcatmg

is legally sustalnable

,«f'

lnverted tax structure '_ ;

hable for 1ecovery or other :




apprematlon Of the facts ln the matter The relevant' extracts of the ‘said Sectlon eads ‘a8

specific prov1so “py ovu"ed that no. 7efund on unutz ize

cases other than ...-..." ;;ymakes:it. clear thatinc v;refund of unutilized. 1nput tax credlt can _-be ‘

granted in any situatlonsjother than abovetwos« i

* above section’ viz. refund of unutilized input tax: credlt wheteé:

account of rate: of tax on 1nputs is hlgher than the rate of tax;on: output supphes i




F. No: GAPPL/ADC/GSTD/24 25, 26; 27/2020& e

F. No. GAPPL/ADC/GSTD/Z/ZO?I

11 - The adjudlcatlng it ' fictioned: the subject Ieﬁlnd clalms agamst which: the

s Department lias -filéd the- subject

: ‘purchase and salé prrce is duie to Central/State Govemment subsrdies ava1lable to the assessee |
but this may not be the r ason: for inveited tax structure (i) the sale price is low I compared

fo purchase ] prrce and such reduction in sale pnce is the mam cause of accumula 1on of G

. and: (iii) the accumulatlo,l of IT' ?not ong to any ‘of: the-~ ituations: specrﬁed under first

proviso to Section 54 (3) of the: CGST A&t 2017 and: correspondlngEStatef:GSTr.Acta

The ﬁrst contentl( n 1a1sed by the appellant is th

.' mverted tax structure It s o

fertrhzers from oth

13: - The second conte'itlon of the appellant that tlie ‘sale "pnce is’ lower compared to

purchase price and such veductlon in sale pnce s the maln cause of accumulatlon of ’TC :

The respondent in their counter submlssmn subfmtted that the accumulatlon 1s also on account :

'lsi-;inamly onithe ground that (1) the dlfference.,;m:’ =




e

9

=

’=:'.rneager share in the cost of: output supply, this cannot normally cause an: accumulatton'of ITC

i "’.;m the ordrnary course Therefor‘_“‘“ dogs fiot" seem»-:th'

:'T;Lhe sale prlce is: lower than the purchase pric
: accumulatlon of ITC because f .gfthelr :
o the acoumulatron of ITC due:to lower

H111; such a éenario;: therr claim’.of. refund 1n the case

s mmete! fact of sotne: 1nputs attractmg hrgher rate of tax

néed not 'necessarlly lead to accumulatron of ITC'—always'e‘?, __:'_erefore the . respondents

suppl' s'of the appellant owrng fo. Central/State Gove

hand ‘the respondent ev1dently'-"could ot prove th'

- pieve: convineingly:t

' respondent could: ot prove the admrssrblhty of th

" it i settled law that the onus to prove the' admrssrbrhty of a: refund.clalm

oii the person who claims ths refund Therefore,

’ﬁnd force in; appellant’s contentro that

lower sale price as compared to

:submlssron that
and that they had
: .54 (3) of CGST Act 201’, v read wrth ‘C1rcular>No.-
formula prescrtbed under Rule 89 (5) of CGST Rules :-20l7 I ﬁnd that in the subJect case the”.

inputs are supphed after undertakmg packtng of the same from bulk pack to retatl packs for

agrlculture purpose whrch attracts tax of 5% and for 1ndustr1al purposej whrch attracts 18%v

tax

v attractmg same rate of tax As per sales summ y

5 »ma]or portlon of supply wrs made for agricu

_materlal attracts htgher
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1nthe tost ofoutpat ca




= :FiNo: GAPPL/ADC/GSTD/24 25,.26, 27/2020 &
- FiNo. GAPPL/ADC/GSTD/Z/ZOZl '

3de egated legzslatzo {

F vzce-versa 2 There i plethora of de01srons of Court s and lngher appellate forums holdrng the'

""*'1ew Therefore 1 ﬁnd that the dec1slon rendered in the case laws sited” by e

- -'f_of -the relevant statutory provrsron viz.: Sect1 i '(3) of the Act that the ITC must have'

fput

‘_ accumulated on account of rate of tax on 1nputs berng hlgher than the: rate of tax ot

- supphes which is not the case here

16: The respondent vrde therr Tetter dated 12 10 2021 further eontended that P 'ia"-3 ok of ,
the Cn'cular No. 135/05/2 020- GST dated 31. 03 2020 is not apphcable o them whlch was held‘
to void and 1nva11d by Hon ble: ngh Court of Gauhatl In the case of BMG Info : Y

Ltd. v. Union of India. . However 1 ﬁnd that 1o averment is made by the appellant in’ the

A appeal memorandum regardlng applrcabrlrty of above Cucular to: the ubject '1ssue

Therefore, I do not find 1t relevant {0 dlscuss the same in thrs proceedrng i

17 Thus, on the facts of the case, it 1s obvrous that the’ accumulatron of 1nput t

~ the instant case is not ow'ing' to the situation specrﬁed under clause (ii)~of: ﬁrst

Sectron 54(3) of the C(JST Act and the conespondlng State GST Act but is apparently on

account of lower taxablc value of output supphes owm

Sectron 54(3) of the Act does"n"'t :

not qualify for refund of unu | : ; ; HTOVISiC
54(3) ibid are not aj 'phcable to the facts of then case foi there berng no: 'pparent

accumulation of FEC aue to 1nverted tax structure -as contended by them.

proved that there is accumulatlon of ITC due 10" rate of tax on 1nputs berng hlgher than the rate

of tax .on_ output supplles in the case, T find that the 1mpugned orders passed by the.
adjudicating au'thorrty sanctromng reﬁmd is erroneous and not maintalnable undeér the Lawin -
; force. Accordingly, L ﬁnd that there 1s mnerit in the appeal by the appellant to set asrde the

~ impugned order passed by the: adjudrcatrng authorlty sanctronmg refund to the 1espondents
: //(\"! s \) :
18.  Inview of the above drscussrons | hold that the ad]udlcatlng authorlty é ‘ colis

sanctioned refund to the T




Thelefore 1 set a51de fhe 1m‘

: Date :

Aftested

(Sankara Ratnan B.P. )
Superintendent
Central Tax (Appeals)
: Ahmedabad

,_By RPAD

M/s. Indian Potash liﬁl
No.45, Potash House, .
Drive-in Road, \
- Near Vijay Cross Road
: Navrangpura

- Ahmedabad: 380009
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